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RECENT CASE NOTES 467 

day traffic conditions would seem to demand that such a duty be created even 
in the absence of a technical trespass; and might well be imposed by the 
court, even in the absence of a statute. 

Torts — Liability of Wife for Death Caused bv her Automobile driven by 
Husband. — This was an action against the defendant and her husband for 
the death of the plaintiff's intestate caused by the negligent operation of the 
defendant's automobile by her husband while engaged in his own pursuits. 
She had purchased this automobile in her own name for the use and pleasure 
of herself and the members of her family. Held, that the plaintiff should not 
recover. Smith v. Weaver (1910. Ind. App.) 124 N. E. 503. 

There seems to be a square conflict of authority upon the problem involved 
in the principal case. Some courts hold that mere ownership of an automobile 
does not render a father liable for injuries to another due to the negligent 
operation of that vehicle by a minor son in furtherance of the son's own 
pleasure or business. Hays v. Hogan (1917) 273 Mo. 1, 200 S. W. 286; Lemke 
v. Ady (1916, Iowa) 159 N. W. ion; see (1917) 26 Yale Law Journal, 327- 
Or that a husband is not liable for injuries caused by his wife's negligent opera- 
tion of his automobile while engaged in her own pursuits. Mast v. Hirsh (1918) 
199 Mo. App. 1, 202 S. W. 275; Lewis v. Steele (1916) 52 Mont. 300, 157 Pac. 
575; Reynolds v. Buck (1905) 127 Iowa, 601, 103 N. W. 946. The increasing 
weight of authority seems to be that when a motor car is maintained by the 
pater familias for the general use and convenience of his family, he is liable 
for the negligence of a member of the family having general authority to 
drive it, while the car is being used as a family car. Smith v. Jordan (1912) 
211 Mass. 269, 97 N. E. 761; McNeal v. McKain (1912) 33 Okla. 449, 126 Pac. 
742. Some courts deny that in this class of cases there exists any relationship 
of master and servant. Hays v. Hogan, supra; see (1917) 27 Yale Law 
Journal, 621. While other courts, where the car is maintained solely or partly 
for the use and pleasure of the family, regard the member of the family while 
operating the car for his own use and pleasure, as the servant of the owner. 
See (191 5) 24 Yale Law Journal, 347. Where there are several members of 
the owner's family riding in the automobile at the time of the accident, the 
courts have found no difficulty in holding the owner liable, on the ground that 
the car is being used for the purpose for which it was provided. McNeal v. 
McKain, supra; cf. Bourne v. Whitman (1911) 209 Mass. 155, 95 N. E. 404. 
The doctrine of the principal case seems to put a premium on the owner's 
failure to employ and provide a competent chauffeur to drive his family. See 
Birch v. Abercrombie (1913) 74 Wash. 486, 496, 133 Pac. 1020, 1024. 

Trusts — Trustee and Executor — Taxation. — The defendants were appointed 
"executors of and trustees under" the will of Flagler, which directed the pay- 
ment of debts and legacies and created a trust of the residue. In 1913 the 
defendants qualified as executors in Florida — the domicile of the testator; 
thereafter they paid all debts and legacies, and from time to time transferred 
the property, which consisted of corporate stock and bank deposits, to their 
domicile in New York, charging the same on their books to themselves as 
trustees. The State of Florida assessed the property for 1916 taxes at the 
domicile of the decedent, against the defendants as "trustees." Suit to collect 
the tax was dismissed, despite the State's contention that "trustees" was mere 
dcscriptio personae and that the defendants as "executors" were liable for the 
taxes. Held, that such dismissal was proper, because the property had passed 
by operation of law to the defendants as trustees. State v. Beardsley (1919, 
Fla.) 82 So. 794. 



